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Executive Summary

In May 2003, the Center for Food Safety embarked on a project to determine
the extent to which American farmers have been impacted by litigation arising
from the use of patented genetically engineered crops. After extensive
research and numerous interviews with farmers and lawyers, CFS found that
Monsanto, the world’s leading agricultural biotechnology company, has used
heavy-handed investigations and ruthless prosecutions that have fundamentally
changed the way many American farmers farm. The result has been nothing
less than an assault on the foundations of farming practices and traditions
that have endured for centuries in this country and millennia around the
world, including one of the oldest, the right to save and replant crop seed.

Monsanto’s position as a leader in the field of agricultural biotechnology
and its success in contractually binding farmers to its genetically engineered
seeds result from its concerted effort to control patents on genetic engineering
technology, seed germplasm, and a farmer’s use of its engineered seed.
Monsanto begins the process of seizing control of farmers’ practices by getting
them to sign the company’s technology agreement upon purchasing patented
seeds. This agreement allows Monsanto to conduct property investigations,
exposes the farmer to huge financial liability, binds the farmer to Monsanto’s
oversight for multiple years, and includes a variety of other conditions that
have effectively defined what rights a farmer does and does not have in planting,
harvesting, and selling genetically engineered seed.

In general, Monsanto’s efforts to prosecute farmers can be divided
into three stages: investigations of farmers, out-of-court settlements, and
litigation against farmers Monsanto believes are in breach of contract or
engaged in patent infringement. Monsanto itself admits to aggressively
investigating farmers it suspects of transgressions, and evidence suggests
the numbers reach into the thousands. According to farmers interviewed by
CFS, these thousands of investigations frequently lead to the second stage:
Monsanto pressuring the farmer to settle out of court for an undisclosed
sum and other terms agreed to in confidential settlements.

For some farmers, Monsanto’s investigation of them will lead to the
courtroom. To date, Monsanto has filed go lawsuits against American farmers.
The lawsuits involve 147 farmers and 39 small businesses or farm companies,
and have been directed at farmers residing in half of the states in the U.S. The
odds are clearly stacked against the farmer: Monsanto has an annual budget
of S$10 million dollars and a staff of 75 devoted solely to investigating and
prosecuting farmers.



The largest recorded judgment made thus far in favor of Monsanto as
a result of a farmer lawsuit is $3,052,800.00. Total recorded judgments
granted to Monsanto for lawsuits amount to $15,253,602.82. Farmers have
paid a mean of $412,259.54 for cases with recorded judgments.

Startling though these numbers are, they do not begin to tell the whole
story. Many farmers have to pay additional court and attorney fees and are
sometimes even forced to pay the costs Monsanto incurs while investigating
them. Final monetary awards are not available for a majority of the 9o lawsuits
CFS researched due to the confidential nature of many of the settlements.

No farmer is safe from the long reach of Monsanto. Farmers have
been sued after their field was contaminated by pollen or seed from someone
else’s genetically engineered crop; when genetically engineered seed from a
previous year’s crop has sprouted, or “volunteered,” in fields planted with
non-genetically engineered varieties the following year; and when they
never signed Monsanto’s technology agreement but still planted the patented
crop seed. In all of these cases, because of the way patent law has been
applied, farmers are technically liable. It does not appear to matter if the use
was unwitting or a contract was never signed.

Since the introduction of genetically engineered crops, farming for
thousands of America’s farmers has been fundamentally altered; they have
been forced into dangerous and uncharted territory and have found they are
the worse for it. As growing numbers of farmers become subject to harassment,
investigation, and prosecution by Monsanto over supposed infringement of its
seed patents and technology agreements, there will have to be increased pressure
to reverse the governmental policies that are allowing this persecution. Various
policy options include passing local and state-wide bans or moratoriums on
plantings of genetically engineered crops; amending the Patent Act so that
genetically engineered plants will no longer be patentable subject matter and
so that seed saving is not considered patent infringement; and legislating to
prevent farmers from being liable for patent infringement through biological
pollution. Implementation of these, and a variety of other options discussed in
more detail in the report, is critical. Nothing less than the future of America’s

farmers and farming communities is at stake.







Monsanto’s Path to Domination

of Biotech Crops and U.S. Agriculture

CHAPTER

THE INTRODUCTION of genetically engineered crops has confronted farmers
with a host of new challenges and problems, including the loss of export
markets, complex new seed purchasing contracts, and vigorous litigation
and pursuit by companies for patent infringement. It is truly a new era in
which America’s farmers are being sued and harassed for doing what they
have always done; in which an all-out war is being waged on how farmers use
their seeds and conduct their farming. And leading the assault on farmers is
the multibillion dollar Monsanto Company.

Operating out of its headquarters in the St. Louis suburb of Creve
Coeur, Monsanto has scores of scientists working to develop new genetically
engineered crops. This year alone, Monsanto invested more than 85 percent
of its research and development budget in seeds, genomics and biotechnology,
a total investment of over $430 million.!

Yet, Monsanto’s domination of biotechnology, thus far, has little to do
with any economic or environmental benefits accruing to the users of the
technology. The most important factor in Monsanto’s success is its ability to
control the adoption of its patented technology. In order to ensure its role as an
industry leader in the field of biotechnology, Monsanto has employed three
main tactics: it has bought or merged with most of the major seed companies
to gain an important level of control over seed germplasm; it has acquired a
multitude of patents on both genetic engineering techniques and genetically
engineered seed varieties, thus dominating the market in biotech crops; and it
has required that any farmer purchasing its seed must first sign an agreement
prohibiting the saving of seed, thereby forcing farmers to repurchase
Monsanto’s seed every year. These tactics have afforded this one company
unprecedented control over the sale and use of crop seed in the United States.
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Monsanto’s domination through
these three main tactics is aided by one
important fact that Monsanto has, thus
far, been able to use to its advantage:
plants naturally tend to reproduce
through pollen and seed dispersal and, in
the process, can cross-pollinate with other
plants. Because Monsanto has patents on

its genetically engineered traits and seeds, when non-genetically engineered
crops become contaminated with patented traits, the contaminated crop
effectively becomes the property of Monsanto, even for those farmers who
did not purchase or knowingly use Monsanto’s patented technology. As Don
Westfall, a key biotech food industry consultant, commented in 2001: “The
hope of the industry is that over time the market is so flooded that there’s

95

nothing you can do about it. You just sort of surrender.”” The sum of these
factors has enabled Monsanto to influence America’s farmers and the fate of

American agriculture in ways previously unimaginable.

Monsanto’s research led to the development of the two main types of genetically
engineered crops used in the world today: herbicide-tolerant and insect-resistant.
Monsanto’s herbicide-tolerant plants are engineered to withstand applications
of Roundup, Monsanto’s most popular herbicide. Since the introduction of these
herbicide-tolerant crops in the United States nine years ago, herbicide use has
increased by 138 million pounds.® Insect-resistant varieties are engineered so
that a toxin normally produced by a naturally occurring bacteria, called
Bacillus thuringienasis (Bt), is instead produced by the plant due to insertion of
the toxin gene. The Bt toxin is effective in killing butterflies, moths, and beetles
upon ingestion. Bt is one of the most effective natural pesticides available
for growers of organic crops. Widespread plantings of Bt crops could lead to
increased resistance building up in populations of the target pests, and threaten
to reduce the effectiveness of this natural pesticide for all users.

The first commercial planting of Monsanto’s herbicide-tolerant
Roundup Ready soy took place in 1996. Soon thereafter, Monsanto commer-
cialized Roundup Ready cotton and canola and Bt varieties of corn, cotton
and potatoes. Currently, there are only four main genetically engineered
food crops commercialized in the United States and Canada: soy, cotton,
corn, and canola. The dominance of these crops is already evident in the U.S.:
in 2004, this technology accounted for 85 percent of all U.S. soy acreage, 45



IS A PATENT?

WHAT

In general, a patent is a government grant
of a temporary monopoly over a particular
invention, usually for a period of up to 20
years. During that time the patent holder may
exclude all others from making, using or
selling the invention. Inventors who are the
first to make some original invention (either

these laws can be affected by international
laws and treaties. In the United States, in
order for an invention to be patented, it must
be new and it cannot be obvious to people
working in the field pertaining to the invention.
Furthermore, the invention has to be fully and
clearly described in writing, so that any person

something revolutionary or, more often, just working in the pertinent field can reproduce

an improvement to an existing thing) can file the thing patented. In this way the public
gains knowledge of something they would not
otherwise know. In return the possibility of a
temporary monopoly is an incentive for the

inventor to disclose that knowledge.

for a patent with the U.S. government, but
they have to pass through some quite
stringent criteria. A country’s domestic laws
govern the granting of patents; however,

percent of all corn acreage, and 76 percent of all cotton acreage.* In 2003, 84
percent of U.S. canola acreage was genetically engineered.’

While other biotech companies have developed crop varieties genetically
engineered to express traits similar to those developed by Monsanto, the
Monsanto varieties have been the most successful on the market. This success
is due in large part to Monsanto’s aggressive acquisition of seed companies.
Between 1996 and 1998, Monsanto developed a strategy of buying out or
establishing relationships with most of the major U.S. and international seed
companies, including Calgene, Inc., Asgrow Agronomics, Asgrow and Stine
Seed, Agracetus, Holden’s Foundation Seeds, Inc., Delta and Pine Land,
Monsoy (a Brazilian soybean company), Cargill’s international seed divisions
(with operations in Asia, Africa, Europe and Central and South America), Plant
Breeding International, and DeKalb Genetics (the world’s second largest seed
company). The only major U.S. seed company Monsanto was not able to buy
out was Pioneer Hi-Bred. However,

Monsanto already had a relationship with

the company that began when it sold

Pioneer the rights to use Monsanto genes

for Roundup Ready soy and Bt corn traits.
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By the end of its two-year pur-
chasing spree, Monsanto had become the
second largest seed company (behind
Pioneer Hi-Bred) and largest marketer of
genetically engineered seeds in the world.
In recent years Monsanto has provided
the seed technology for at least 9o percent

of the world’s genetically engineered crops.® The company also directly or
indirectly controls almost half of the American corn germplasm market and
most of the soybean market.’

One method employed by Monsanto to increase sales of its genetically
engineered soybean varieties has been to place specific requirements on any
company wishing to sell Monsanto’s Roundup Ready seed: these companies
(often owned or indirectly controlled by Monsanto) had to agree that go percent
of the sales of herbicide-tolerant soybeans would contain Monsanto’s patented
technology. This requirement was later dropped to 70 percent after
Monsanto came under scrutiny from government regulators.® Through this
sort of ownership and control of seed companies, Monsanto has been able to
ensure that competition would remain small and that its patented genetically
engineered crop varieties would be the ones most readily available to the
American farmer.

With its domination of the U.S. seed market, Monsanto has put farmers
between a rock and a hard place. For many farmers across the country, it has
become difficult if not impossible, to find high quality, conventional varieties
of corn, soy, and cotton seed. Making matters worse, the direction of land-grant
university research has been shifting away from producing new conventional
seed varieties and toward biotech applications. Research on conventional
crops is now minimal and patents have replaced public ownership of these
new varieties.

While statistics on the availability
of conventional seed are difficult to find,
anecdotal evidence seems to suggest that
Monsanto’s varieties of genetically engi-
neered seeds have effectively pushed
other seed varieties off the market. Indiana soybean farmer Troy Roush says,
“You can’t even purchase them in this market. They’re not available.” A farmer
from Arkansas concurs: “It’s getting harder and harder to find conventional
[soybean] seed.”” A Texas cotton farmer similarly reports: “Just about the
only cottonseed you can get these days is [genetically engineered]. Same
thing with the corn varieties. There’s not too many seeds available that are
not genetically altered in some way.”™



U.S. patents granted to Monsanto for its “inventions” cover not only the

unique gene sequences used to create a genetically engineered organism but
also the seeds and plants themselves. Because the patents only allow for the
exchange and use of seeds if a license is first obtained from the patent holder,
farmers possessing patented seeds are prohibited by law from saving them
for use the next year, essentially revoking a right that has been central to
farming for over 10,000 years.”

As aresult of the Supreme Court and U.S.
Patent and Trademark Office (U.S. PTO) rulings on
patents on life, Monsanto was able to seek
patents on all its new genetic engineering tech-
niques and genetically engineered seed varieties.
So, throughout the 1980’s and early 1990’s, Monsanto actively built its genetic
engineering capacity and was careful to patent its newly discovered techniques
and products along the way, the first of which was a petunia developed in
1983. The flower was engineered using Agrobacterium tumefaciens, a bacteria
that acts as a genetic engineer. A year later, Monsanto sent a claim to the
U.S. patent office asserting ownership of an important genetic mechanism
found in the cauliflower mosaic virus, which serves to activate genes. This
mechanism, the 35S promoter, is one of the most important tools in the toolbox
of any genetic engineer. When Monsanto was eventually awarded a patent for
the promoter, it gained the ability to control its use by other biotech companies
by forcing them to pay dearly for it.”

1
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PATENTING LIFE: A BRIEF HISTORY

Over the last two decades, rapid develop-
ments in biotechnology have led companies
to depend increasingly on patent protections
and to fight to expand the boundaries of
what can be patented. Historically, however,
life forms were excluded from patent laws
based on the common belief that they were
creations of nature, not human inventions.

With the passage of the Plant Patent Act
(PPA) in 1930, both houses of Congress
rejected the notion that sexually reproducing
plants should be subject to patent protection.
Again in 1968, a proposed amendment to the
PPA was defeated that would have extended
patent applications to include sexually repro-
ducing plants. Following this defeat, however,
Congress decided that some form of protection
for these plants was warranted. In 1970,
Congress enacted the Plant Variety
Protection Act (PVPA), an alternative form
of plant variety protection for sexually
reproducing plants. The act grants a 20-year
term of protection for most crops, and grants
the owner exclusive rights to multiply and
market the seed of that variety.' Significantly,
Congress created two exemptions to the
rights granted under the PVPA that would
allow researchers to use PVPA-protected
varieties in order to continue the free exchange
of germplasm within the research community,
and would allow farmers to save patented
seed for re-planting.

The first patent on life was awarded in 1980
in the landmark case, Diamond v. Chakrabarty,
in which the Supreme Court ruled by a 5-4
margin that living organisms (in this
instance, a bacterium) could be patented.
This decision paved the way for the U.S.
Patent and Trademark Office (U.S. PTO) to
decide in the 1985 case Ex parte Hibberd that
sexually reproducing plants are patentable.’
Following that decision, the U.S. PTO began

accepting patent applications for such
plants, despite the fact that Congress had
never given the U.S. PTO authority to grant
utility patents for sexually reproducing plants.
Unlike the statutory exemptions included in
PVPA, the plant utility patent allows its holders
to exclude others from using the patented
variety for research and agricultural purposes.

In 2001, the Supreme Court decision in JEM
Ag Supply v. Pioneer Hi-Bred International
upheld the patenting of plants, concluding
that because Congress failed to explicitly
exclude plants in the provision of the Patent
Act that provides for utility patents there
was no reason why extending patents to
plants should be viewed as contrary to
congressional intent.?

1 Section 2483 of the PVPA states, “Every certificate of
plant variety protection shall certify that the breeder
has the right, during the term of the plant variety pro-
tection, to exclude others from selling the variety, or
offering it for sale, or reproducing it, or importing it, or
exporting it, or using it in producing a hybrid or differ-
ent variety therefrom, to the extent provided by this
Act” 7 US.C. 2483.

2 Ex parte Hibberd, 227 U.S.P.Q. 443 (Bd. Pat. App. &
Interferences 1985). Ex Parte Hibberd established the
right of plant breeders to patent their plant materials
under Section 101 of the Patent Act. This provided new
opportunities and possibilities for plant breeders and
seed companies to protect their products.

3 See JEM. Ag Supply, Inc. v. Pioneer Hi-Bred Int'l,, Inc.,
534 U.S. 124,127 (2007).



Monsanto currently holds 647 plant biotech patents, more than any

other biotech company, and has a 29.82 percent share of all biotech industry
research and development.*

Monsanto’s control of germplasm through its ownership of seed companies
and its domination of genetic technology and seeds through patent acquisitions
are only two parts of the explanation for its current level of influence over
U.S. agriculture. The third piece to the puzzle is the technology agreements
that farmers are required to sign when they purchase seed containing
Monsanto’s patented technology. In short, these technology agreements
(which will be discussed in greater detail below) force the farmer to buy new
seed every season, rather than saving and replanting seed in the age-old
farming tradition.

With these agreements in place, Monsanto effectively gains a license
to control the seed even after the farmer has bought, planted and harvested
it. This unprecedented level of control has had a profoundly negative impact
on the livelihoods of many American farmers. Farmers who replanted saved
Monsanto seed, frequently in ignorance of the strict terms of the agreement,
have faced serious financial penalties that forced some into bankruptcy and
put others out of business. Other farmers who never knowingly planted
genetically engineered seed have been penalized when their seed was found
to be contaminated with genetic material patented by Monsanto.

13
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GUILT BY CONTAMINATION

The proliferation of Monsanto’s biotech  Under Monsanto's agree-
crops within U.S. agriculture has impacted  ments, farmers can no longer
tens of thousands of farmers, as contami-  save their seeds for later use,
nation of non-biotech crops with genetically  ending 2 10,000-year-old
engineered traits has affected nearly every  farming tradition.

major commercial crop in the United States.

One needs only to look at the extensive con-

tamination of our traditional seed supply (see box Sources of Contamination)
or the StarLink corn fiasco (see box Biological Pollution) to see just how
widespread contamination has become. The U.S. agricultural economy has
suffered as a whole from the disappearance of foreign markets due to genetic
contamination of conventional export crops.

The American Farm Bureau estimates that farmers have lost S300 million
per year due to European markets refusing to take genetically engineered corn
from the U.S.” Trade officials at the U.S. State Department believe the U.S. could
lose as much as $4 billion annually in agricultural exports to the European
Union due to the recent enactment of labeling and traceability requirements
by the EU." In some parts of this country and Canada, conventional and organic
farmers alike have lost premium markets as they have been forced to sell
contaminated crops into the genetically engineered crop stream.

Crop contamination is a serious problem that, so far, Monsanto has
only been using to its advantage.



SOURCES OF CONTAMINATION

For farmers, sourcing seed that has not
been contaminated by genetically engineered
traits for cultivation has become increasingly
difficult. Even certified seed will most often
have some genetically engineered (GE)
content. In Canada, a study conducted by
researchers at the University of Manitoba,
testing 33 samples of certified canola seed
stock found that 32 of them were contaminated.'
Similarly, in the United States, the Union of
Concerned Scientists tested traditional seed
stocks of corn, soy, and canola, and found at
least 50 percent of the corn, 50 percent of
the soy, and 83 percent of the canola to be
contaminated with genetically engineered
content.”

Seed source contamination has become so
common that some large seed dealers are not
willing to certify their non-genetically engi-
neered varieties as free of GE content. A letter
signed by Jerry Armstrong, vice president of
Pioneer Hi-Bred, states the following, “Pioneer
Hi-Bred International, Inc. validates that the
following soybean products were developed
using traditional plant breeding without the
use of molecular genetic modification tech-
niques...However, grain traits can be mingled
mechanically in the grain handling process or
genetically in the course of pollination.

Thus 100% purity, either in genetic make-up
or in the absence of foreign material content
is currently not achievable for any agricultural
product, including soybean seed.”

For those farmers who do find and plant seed
free of genetic contamination, the crop can
still become tainted by harvest time when
seed is spilled or blown from passing trucks,
or is carried onto the farm by animals and
birds. Additionally, farmers will often rent or
share expensive equipment like combines,
which frequently contain seeds left over from
a previous harvest. Farmers who save their
seeds have experienced contamination when
they bring their non-genetically engineered
seed to the local seed cleaner or cotton gin,
and it is inadvertently mixed with another
farmer's engineered seeds. With all these
sources of contamination, it is no wonder that
so many farmers are finding their fields tainted
with patented genetically engineered traits.
1 Friesen, Lyle, et. al., Evidence of Contamination of
Pedigreed Canola (Brassica napus) Seedlots in Western

Canada with Genetically Engineered Herbicide Resistance
Traits, AGRONOMY JOURNAL 95, 1342-1347 (2003).

2 Mellon, Margaret and J. Rissler, Gone to Seed: Transgenic
Contaminants in the Traditional Seed Supply, Union of
Concerned Scientists, (February 24, 2004), available at
http://www.ucsusa.org/food_and_environment/biotec
hnology/page.cfm?pagelD=1315.







Monsanto's Technology Agreement

Hits Farmers Hard

4

CHAPTER

MONSANTO’S TECHNOLOGY AGREEMENT requires farmers to give up their
time-honored practice of saving seed, a crucial practice upon which the
expansion of the germplasm base in modern agriculture depends. Through
experimentation and natural selection of new plant varieties, farmers have
helped to prevent genetic erosion by ensuring a diverse genetic pool from
which other farmers and plant breeders can select. The commercial use of
patented, genetically engineered seeds has dramatically altered this historic
role of farmers.

In addition to signing the technology agreement, farmers are respon-
sible for following the strictures and procedures laid out in the contract’s sup-
plementary 31-page publication, Monsanto’s Technology Use Guide. Between
these two documents, specific conditions subject farmers to invasions of privacy
and property that have led to an undetermined number of patent infringement
allegations. Certain provisions transfer liabilities associated with Monsanto’s
patented technology, including market burdens and contamination events,
directly to the farmer.

When they sign Monsanto’s technology agreement, farmers consent
to significant invasions of their private property and personal records. The
agreement allows Monsanto to access records concerning farmers’ activities
held by a number of third parties, such as the U.S. government. In particular, the
agreement allows Monsanto to review USDA Farm Service Agency (FSA) crop
reporting information on any land farmed by the grower. Access to the FSA
form helps Monsanto to determine how many bags of seed a farmer was sold and
how many acres of a particular crop were planted. This data can also be used to
identify adjacent fields owned by neighboring growers—who may themselves be
potential targets of Monsanto’s investigations—without their consent.
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Additionally, the technology agree-

ment contains a broad provision giving

Monsanto access to virtually any documents

as part of a farmer investigation. Specifically,

the agreement reads: “To allow Monsanto

to examine and copy any records and

receipts that could be relevant to Grower’s
performance of this Agreement” (emphasis added). The breadth of this
provision allows the company to obtain documents that are not necessarily
directly related to a farmer’s seed or chemical purchase, permitting Monsanto
to assess a grower’s financial state.

The Technology Use Guide also has provisions that allow for property
investigations. For example, the following provision is directly aimed at cotton
farmers:

If Monsanto reasonably believes that a grower has planted

saved cottonseed containing a Monsanto genetic trait,

Monsanto will request invoices or otherwise confirm that fields

in question have been planted with newly purchased seed. If

this information is not provided within 30 days, Monsanto

may inspect and test all of the grower’s fields to determine if

saved cottonseed has been planted.”® (emphasis added).

The technology agreement also includes an enforcement mechanism
for ensuring that farmers comply with Insect Resistant Management plans,
also known as refuges, required by the Environmental Protection Agency



MoNSANTO'S FAILED TECHNOLOGY

DRIVES FARMERS TO COURT

Not only do farmers suffer from Monsanto's
legal warfare, but many also experience crop
failure due to deficiencies in Monsanto's
genetically engineered seed. A number of
these farmers have taken their own legal

settled in 1998, was a national class action
representing all farmers who planted Bt cotton
in 1996. In 1999, farmers again suffered from
poor Bt cotton crops and three cases were filed
against Monsanto. All settled out of court.

action against the company in attempts to . . .
The failure of genetically engineered soybeans

has also driven farmers to the courtroom. In
1998 a case was filed against Jacob Hartz
Seed Co., a subsidiary of Monsanto, to recoup
monies lost from planting defective Roundup

recoup substantial financial loss. Bt cotton
has been a frequent offender, failing to protect
against bollworms and budworms and forcing
farmers to spend extra time and money. In

addition, these crops have been characterized
2 Ready soybeans. The plaintiff testified that his

yields dropped from 34.97 to 7.27 bushels/
acre because the Roundup Ready seeds were
infected with soybean mosaic virus. A judge
awarded him $162,742.30 to compensate for
this devastating crop loss.

by low germination rates, lower yields than
conventional varieties, and smaller bolls that
make harvesting difficult. Hundreds of farmers
who planted faulty Bt cottonseed were repre-
sented in two cases filed against Monsanto in
1996: an on-going case filed in Texas represents
over 100 farmers; and a case filed in Louisiana,

when growing genetically engineered Bt crops. This mechanism provides
Monsanto or its approved agent with an additional basis on which to legally
enter a farmer’s field.”

PLACING THE MARKET BURDEN ON THE FARMER

Due to skepticism about engineered crops, numerous countries have chosen
not to approve for use or import many Monsanto seed varieties that are sold
in the United States. Monsanto places the burden for finding markets for
these “unapproved” genetically engineered crop varieties squarely on the
farmer. The Technology Agreement states that a grower agrees “to direct
grain produced from corn containing the Roundup Ready and/or YieldGard
Rootworm trait(s) (including stacks) to appropriate markets as necessary to
prevent movement to markets within the European Union (until issuance of
final approvals).” The Technology Use Guide provides information on how
growers can channel their crops to grain handlers willing to accept crops not
approved in the European Union, but it provides no assurances that markets
for the genetically engineered crops will exist.”

"SA OLNVSNOW
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AVOIDING BLAME FOR SPREADING PATENTED
GENETIC MATERIAL

Monsanto’s Technology Use Guide recognizes that genetically engineered
crops are, by nature, transportable from a user’s farm onto another farm by
pollen flow or through seed movement via animals or equipment: “Since
corn is a naturally cross-pollinated crop, a minimal amount of pollen movement
(some of which can carry genetically improved traits) between neighboring
fields is a well known and normal occurrence in corn seed or grain production.”
Such pollen flow and seed movement presents a direct economic threat to
farmers growing non-genetically engineered crops. Nonetheless, the
Technology Use Guide implicitly provides that growers using genetically
engineered seeds are under no obligation to prevent the spread of patented
genetic traits to other neighboring farms. The Technology Use Guide states
that growers of non-genetically engineered crops that certify their crops for

3

specific markets “..assume the responsibility and receive the benefit for

ensuring that their crop meets...specifications for purity.””

PERMANENTLY TYING FARMERS TO MONSANTO

Once farmers sign a technology agreement, they are bound to Monsanto’s
oversight. An updated agreement is mailed to farmers each year, and farmers
that continue to use Monsanto’s technology after receipt of any new terms are
automatically agreeing to be bound by the new terms.* Farmers who discontinue
their use of Monsanto’s genetically
engineered seed face patent infringe-
ment allegations in the event that
some of that seed from the previous
year sprouts “volunteers” in fields
converted to conventional varieties.
By growing these volunteers and har-
vesting them along with the rest of
their crop, farmers could be considered
to be “using” Monsanto technology,
despite not having purchased Monsanto
seed that year. This inadvertent use,
in combination with receiving a new
technology agreement from Monsanto,
could constitute tacit acceptance of



any new terms outlined in the agreement, thereby exposing the farmer to
patent infringement prosecution.

AGREEMENT BREACHES OFTEN END IN BANKRUPTCY

The Technology Agreement exposes the seed-purchasing farmer to a huge
financial liability. Should the farmer ultimately be found legally responsible for
breaching the terms of the technology agreement, bankruptcy is not an
uncommon outcome.” The agreement provides that if a grower saves, uses, sells
or acquires seed for planting in violation
of the agreement, the grower is liable to  Bankruptcy filings by farmers
Monsanto for patent infringement. This  are not uncommon after a legal
liability can also lead to the grower paying  victory by Monsanto.
Monsanto and its licensed technology
provider(s) for their attorneys’ fees and costs of enforcing the agreement.*
Adding to these costs, Monsanto’s technology agreement also places
farmers at an additional disadvantage by requiring that the sole and exclusive
jurisdiction and venue for all disputes (except those involving cotton) go to
the U.S. District Court for the Eastern District of Missouri or the Circuit
Court of the County of St. Louis”—both in Monsanto’s hometown. Farmers
from outside Missouri who are sued must not only battle the legal team of a big
corporation but must also find a lawyer outside their home state.
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Monsanto's Investigations,

Coerced Settlements & Lawsuits

4

CHAPTER

The Process

MONSANTO HAS DEVOTED significant resources to its prosecution of farmers
accused of violating the company’s seed patents. It has built a department of
75 employees and set aside an annual budget of S10 million for the sole purpose
of investigating and prosecuting farmers for patent infringement.”
Monsanto promotes a toll-free telephone number that allows farmers and
businesses to place confidential calls to the company and to report suspected
“infringement” activities by neighbors and customers. The company says it
receives hundreds of calls and letters each year about these potential patent
infringement cases.” If Monsanto suspects someone, for instance, of planting
saved seed, it will hire a private investigation firm, such as Robinson
Investigations or Pinkerton, to pursue the farmer.*

In general, Monsanto’s prosecution efforts can be divided into three
stages: investigations of farmers, out-of-court settlements, and litigation
against farmers. Far more farmers have been investigated than have been
sued by Monsanto, but depicting the full scope of Monsanto’s pursuit of farmers
is nearly impossible. Nonetheless, public pronouncements and past reports
paint a vivid picture of widespread investigation of farmers.

In 1998, Monsanto reported in a press release that there were some
475 patent violation cases, generated from over 1,800 leads, being investigated
nationwide.” In 1999, The Washington Post reported that the number of
investigations had reached 525 in the United States and Canada.** Monsanto
confirmed this high level of investigative activity in an article published in 2003:
“Monsanto has reviewed thousands of anonymous leads of growers allegedly
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breaking the rules, and will follow up on other leads as they develop.” In a
2004 publication, Monsanto claimed that, “Nearly 600 new seed piracy matters
were opened in 2003.7**

More recently, in an Omaha World-Herald article from November
2004, it is mentioned that Monsanto will investigate 500 farmers this year,
“as it does every year.”> Drawing from these sources, it is reasonable to speculate
that the number of farmers who have been investigated reaches into the
thousands. CFS has spoken to several farmers who have confirmed
Monsanto’s aggressive actions. One
farmer told CFS he was one of eight in his
community to be investigated, and two
others said they were among 25 in each of
their communities to be investigated.*

Invasive Investigations

Monsanto’s private investigators arrive unexpectedly on farmers’ land and take
samples from fields, often without permission, a practice that has instigated
repeated trespassing accusations. “They say they don’t trespass—that’s bull,”
one individual told CFS, explaining that investigators in his town posed as
land mappers in order to take pictures in farmers’ fields and driveways.”
Another farmer concurred, sharing that it “wasn’t uncommon to see investi-

gators taking pictures in his neighbors’ fields.”*

In 1997, Monsanto attempted
to alleviate farmers’ concerns about these visits by removing from the 1996
Roundup Ready Soybean Grower Agreement a field-inspection provision
allowing the company to access customers’ fields.*® As this report will show,
the removal of this clause did not influence Monsanto’s conduct.

Anecdotal evidence shows that investigators spend anywhere from a
few hours to a few weeks collecting samples and other data from targeted
farmers’ land. Farmers often feel like criminals even before accusations are
made, as investigators frequently solicit local police officers to escort them
onto farmers’ properties.*

The most invasive investigation known to CFS involves a Mississippi
farmer who operates a farm supply business. Mitchell Scruggs first realized
Monsanto was targeting him when he noticed investigators staked out
around the outside of his store. Scruggs says his family could not leave their

house, which shared space with his store,
without feeling as though they were
being watched by the nearby surveillance
cameras. The company went so far as to
purchase an empty lot across the street to



MoNsANTO'S LEGAL TEAM

While most farmers are represented by a
single attorney in the courtroom, Monsanto
hires a number of law firms for almost every
suit it files. For cases filed outside the Eastern
District of Missouri, Monsanto hires an
attorney from the farmer's local area to serve
as local counsel. The three firms that appear
most frequently on the complaints against
farmers are Thompson Coburn, LLP, Husch &
Eppenberger, LLC, and Frilot Partridge Kohnke
& Clements. Specific attorneys most often
include Joel E. Cape, Miles P. Clements and
Wayne K. McNeil from Frilot Partridge, and
Joseph C. Orlet from both Thompson Coburn

case—one of the only cases where there are
almost as many defense attorneys on record
as attorneys for Monsanto—Monsanto
retained the law firm of Arnold & Porter.
Litigation experience with biotechnology
patent cases is an exceptional strength among
the 700 lawyers on this firm's staff. Homan
McFarling and Kem Ralph are two farmers
who have fought back hard against Monsanto,
and when both of their cases went on appeal
to the Federal Circuit, Monsanto retained
former U.S. Solicitor General Seth P. Waxman
of Wilmer, Cutler & Pickering, to prosecute
the two farmers.?

and Husch & Eppenberger.
1 Monsanto Co. v. Scruggs, 249 F. Supp. 2d 746, 750

(N.D. Miss. 2001).
also turned to multibillion dollar, ”universally 2 Monsanto Co. v. McFarling, 302 F.3d 1291, 198-1299
recognized” law firms. In Mitchell Scruggs'’ (Fed. Cir. 2002), Oct. 16, 2002.

In its prosecution of farmers, Monsanto has

aid in its surveillance, and investigators watched patrons of Scruggs’ store from
just 500 feet away. Investigators also harassed these customers by following
several of them home and warning them not to do business with Scruggs.
One farmer who was followed home by these investigators confessed, “[1]
always thought they tried to get to him through me.”* Planes and helicopters
frequently passed overhead, and Scruggs learned from people at the local
airport that they too were hired by Monsanto to survey his store and surrounding
farmland. Throughout all of this, and even though the investigators’ presence
was obvious, they never approached Scruggs directly.*

While Scruggs’ experience is evidence of the extreme measures
employed by investigators in their efforts to acquire proof for Monsanto’s
allegations, at times investigators have been even more confrontational.
While working in his general store one day, two men approached Gary
Rinehart with a degree of aggressiveness that made him feel as though they
were “just short of handcuffing” him. They asked if he was Gary Rinehart,
identified themselves with business cards, and explained that they were there
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to settle with him about his soybean crop. Rinehart described one of the two
men as “mouthy,” “intense,” and “smart alecky,” and was embarrassed by the
way the men treated him in his own store.” According to Rinehart’s attorney, the
investigators were told to leave “because their belligerent behavior was
causing customers to exit the store.” Ironically, Gary Rinehart is not even a
farmer—the investigators had pursued the wrong man.

A Nebraska soybean farmer experienced the threatening conduct of
Monsanto’s investigators when they first showed up on his property. After
this farmer told the investigators that he was going inside to make some phone
calls, one of the men proceeded to step in front of his front door, physically

barring the farmer from entering his own home.*
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Sometimes Monsanto’s investigations involve entrapment. In July
1998, a man showed up at Illinois farmer Eugene Stratemeyer’s farm and
asked to buy some soybean seeds. Given that it was too late in the season to
start a crop, the man explained that he wanted to grow the soybeans for erosion
control. Stratemeyer agreed to do him this favor, charging the man only
enough to cover the cost of cleaning and bagging the seed. As it turned out,
Monsanto had hired this individual to purchase the seeds from Stratemeyer
and soon after filed a lawsuit against Stratemeyer in his local court.*

Monsanto’s investigators have used even more extreme tactics to
deceive. In an effort to gain local confidence, one investigator reportedly
attended Alcoholics Anonymous (AA) meetings. This individual, who befriended
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members of the therapy group, was soon
recognized as one of the investigators
taking pictures of farmers in their fields
and knocking on these same farmers’
doors with news that they were under
investigation for saving patented seed.”

Given the aggressive nature of these pursuits, it is not surprising that
Monsanto has been accused of breaking and entering. One farmer is “convinced”
investigators broke into his office after finding evidence that someone had
tampered with papers on his desk, closed his blinds, and left seed purchasing
tickets in his copy machine. He also witnessed investigators hiding behind
gravestones in a nearby cemetery videotaping workers in his fields.*

Not only are these investigations overly intrusive, they often produce
erroneous or fabricated evidence. When the Roush family received
Monsanto’s test results for samples taken from their fields in 1999, they
found hand-drawn maps of fields in which the company claimed to have sampled
for Roundup Ready soybeans. There was, however, one major flaw to this claim:
In 19909, one field the company noted as having Roundup Ready soybeans was
in fact planted with corn grown under contract for Weaver Popcorn
Company. “Popcorn and soybeans look nothing alike,” Troy Roush explained.
“There is no way they were in that field.”*

The Roushes’ experience is not unique. Monsanto told Arkansas
farmer Ray Dawson that it spent over $250,000 on hiring Pinkerton investi-
gators to inspect his property for three to four weeks. The company apparently
fired these investigators, as well as the attorneys that initially had been hired
to handle the case, because they could not find proof of patent infringement.
The second group of investigators hired by Monsanto spent two days conducting
the same inspection, only this time they claimed to have found sufficient evidence

of infringement.*
Coerced Settlements

Following investigations, Monsanto

usually sends threatening letters via

certified mail to farmers suspected of

planting or selling saved patented seed. The

letter typically requests that the farmer pay

a specified sum of money to avoid legal

proceedings. Under financial duress, many farmers who have been accused of
patent infringement based on insubstantial evidence have decided to settle
out of court rather than face an expensive and lengthy lawsuit.



Given the aggressive nature of the

letters farmers receive announcing

Monsanto’s allegations, it is likely many

farmers have been harassed or intimidated

into settling out of court, innocent or not,

in order to avoid paying substantial attorney fees. It has been reported that
Monsanto’s investigators and attorneys vaunt their courtroom success as a
way to intimidate farmers into settling before the company engages in legal
proceedings.® The most common threat farmers reported hearing was that
Monsanto would “tie them up in court for years” if they chose not to settle. Gary
Rinehart, the man investigators mistakenly pursued, recalls Monsanto’s
arrogant approach to farmers: “When they [investigators] came up here, they
were bragging to other farmers about all of the farmers they had put out of
business.”

In addition to sending threatening letters to farmers, Monsanto also
distributes letters listing the names of farmers prohibited from purchasing its
products to thousands of seed dealers each year. These letters often pressure
farmers who wish to retain this purchasing right into settling out of court,
regardless of the legitimacy of the company’s investigation. “It’s easier to give
in to them than it is to fight them,” said one farmer who is still restricted
from using Monsanto’s products as a result of challenging the company’s
claims in court.”

Many of these settlements with Monsanto, it has been reported, contain
strict provisions that afford Monsanto the right to test the farmer’s crops for
a set period of time, typically five years. These provisions also require farmers

29
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to present documents within 24 hours of
Monsanto’s request, purchase a specific
quantity of the company’s products, and dis-
close names of other people who have saved
the company’s seeds. The settlements are
usually confidential.
In1999, The Washington Postreported that nearly half of the company’s
525 investigations had been settled.>* While this is the only publicly available
source describing (pre-legal action) settlements resulting from farmer investi-
gations, Monsanto claims that since 2000, it has settled for millions of dollars
in total damages.” Due to the confidential nature of these settlements, exact
amounts farmers agree to pay Monsanto are not available; nevertheless, we do
know that one farmer, Carlyle Price of North Carolina, settled for $1.5 million.*®
The company says it is not looking to profit from these settlements
and claims the settlements go toward scholarships and other educational
initiatives. A Monsanto spokesman, Brian Hurley, reported that any money
the company wins is donated to the American Farm Bureau to pay for schol-
arships, but evidence shows that the company directs only $150,000 per year
to the American Farm Bureau Foundation for Agriculture in the form of
scholarships.” It is unknown where the remaining millions are directed.
Some farmers agree to sign a settlement obligating them to purchase
Monsanto’s products because the offered deal provides for a much smaller
settlement fine. Clearly, this provision exemplifies Monsanto’s goal of binding
farmers to its genetically engineered seeds and contracts. However, some
farmers refuse to settle and subject themselves to paying both attorney fees
and larger settlements in order to avoid making a commitment to Monsanto.*®
Those not willing to acquiesce to Monsanto’s demands enter the
most aggressive stage of these pursuits—the lawsuit.

As part of a multiyear research project, CFS has collected and analyzed the
numerous lawsuits Monsanto has filed against American farmers. What
follows is a summary of specific data compiled regarding these lawsuits.
(See Appendix A: Lawsuits Filed Against American Farmers by Monsanto, for
detailed information regarding these lawsuits).*®



NUMBER OF FARMERS/BUSINESSES SUED By STATE
[ |

1. Status of Lawsuits Filed Against U.S. Farmers

Monsanto has filed 90 lawsuits based upon purported violations of
its technology agreement and its patents on genetically engineered
seed technology.®

These cases involve 147 farmers and 39 small businesses/farm companies.*

2. Number of Active Lawsuits

As of December 2004, 19 of the 90 cases filed by Monsanto against
farmers are on-going.

3. Lawsuits Filed by Geographic Location

Monsanto has sued farmers and small businesses/farm companies residing
in 25 different states.

Monsanto’s actions against American farmers have affected farmers nation-
wide. However, 46 of the lawsuits have been filed in Monsanto’s hometown
jurisdiction of St. Louis, Mo.” The forum selection clause contained in Monsanto’s

technology agreement gives Monsanto this home field advantage.

Of the 46 cases filed in the Eastern District of Missouri, only two defendants
were successfully able to remove their case to another jurisdiction.®
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4. Lawsuits Filed by Year

NUMBER OF LAWSUITS BY YEAR

Al

5. Information on Judgments

In many cases, the final results of Monsanto’s lawsuits against farmers remain
unknown as they have ended in confidential settlements that cannot be disclosed
without risking further sanctions by the court. Farmers who breach this con-
fidentiality stipulation risk the annulment of their settlement, and may face
a fine that is considerably larger than their judgment.” Of those cases with
publicly recorded monetary judgments, the data reveal a number of sizeable
payments to Monsanto. In many cases, the figures indicated may be lower
than the actual payments farmers have to make because they may not include
expert witness fees, post judgment interest, plaintiff’s attorney fees, costs of
testing fields, etc. For example, in Monsanto Co et al v. Thomason et al, which
involved two plaintiffs, Monsanto Company and Delta Pine, the defendants had
to pay $447,797.05 to Monsanto and $222,748.00 to Delta Pine in damages.
In addition, they also faced $279,741.00 in attorney fees to Monsanto,
S57,469.13 in costs and advanced expenses, and $75,545.83 for testing fields,
as well as additional attorney fees to Delta Pine to the tune of $82,281.75 and
$5,801.00 in costs and advanced expenses.®

Farmers issued monetary judgments are typically also issued permanent
injunctions. Farmers with injunctions are forbidden from buying and/or

selling Monsanto’s products.



Anderson, No. 4:01:CV-01749
Dawson, No. 98-CV-2004
Ralph, No. 02-MC-26

Roman, No. 1:03-CV-00068

3,052,800.00
2,586,325.00
2,410,206.00
1,250,000.00

McAllister (S.B.D., Inc.), No. 02-CV-731,000,000.00

Eaton, No. 00-CV-435
Thomason, No. 97-CV-1454
Etheridge, No. 00-CV-1592
Morlan, No. 02-CV-77
Gainey, No. 03-CV-99
Rogers, No. 02-CV-358
Trantham, No. 00-CV-2656
Schuler, No. 01-CV-1015
Godfredson, No. 99-CV-1691
Kelley, No. 4:2004cv01428
Lea, No. 00-CV-37

White, No. 00-CV-1761
Tabor, No. 03-CV-1008
Styron, No. 1:98-CV-00654
Hartkamp, No. 6:00-CV-164
Robinson, No. 03-CV-00115

Snowden, No. 5:00-CV-00044

Britt, No. 02-CV-10

Corbett, No. 03-CV-207
Harris, No. 01-CV-253

Hunt, No. 02-CV-11
Knackmus, No. 98-CV-261
Rogge, No. 4:01-CV-03295
Garbers, No. 99-CV-632
Moore, No. 99-CV-1195
Meekins, No. 02-CV-33
Meekins, No. 02-CV-32
Hicks, No. 03-CV-3249
Garrell, No. 01-CV-230
Timmerman, No. 02-CV-1631
Stratemeyer, No. 99-CV-1218
Bates, No. 97-CV-953
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163,770.00
140,665.00
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65,000.00
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61,150.00
50,000.00
48,720.00
45,000.00
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30,000.00
16,874.28
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3/15/99
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8/17/98
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SAMPLE PAGeE FrRoM FINAL JUDGEMENT
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The largest recorded judgment made in favor of Monsanto as a result
of a farmer lawsuit is $3,052,800.00.

Total recorded judgments granted to Monsanto for these lawsuits
amount to $15,253,602.82.

For cases with recorded judgments, farmers have paid a mean of
$412,259.54,

The median settlement is $75,000.00 with a low of $5,595.00 and
a high of $3,052,800.00.%
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6. Lack of Adequate Legal Defense Representation

Monsanto, a multi-billion dollar company, is pressing cases against farmers
who operate on a comparatively thin profit margin and, thus, have far fewer
legal resources.” Many farmers cannot afford legal representation and must
fight Monsanto alone if sued by the company. Farmers who are sued by
Monsanto and cannot afford legal representation face even higher expenses if
they signed a technology agreement since they are forced to answer a complaint
in the federal court in St. Louis, regardless of where their farm is located.

= Nine defendants do not have attorneys of record listed, three are on record
as representing themselves (Pro Se) and five had partial representation
throughout the course of their lawsuit.
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MONSANTO’S TECHNOLOGY AGREEMENT affords it substantial protections
by holding farmers liable for its own uncontrollable technology. In less than
a decade, Monsanto’s patented genetic traits have contaminated more than
half of the conventional corn and soybean seed supply and nearly all the con-
ventional canola seed supply in the United States.®® The concern that cross-
pollination (also referred to as “genetic drift”) is unavoidable was confirmed by
a British Royal Society report that found hybridization between plants to be
pervasive, frequent, and not limited by physical barriers such as buffer zones.*
While some argue that coexistence between conventional and transgenic crop
varieties is possible, history shows us the extent and frequency to which these
precautionary efforts have proved inadequate.

Monsanto acknowledges these events, stating: “In cases of unintended
appearance of our proprietary varieties in a farmer’s fields, we will surely work
with the farmer to resolve the matter to the satisfaction of both the farmer
and Monsanto.”” This suspect promise is used by Monsanto to alleviate
farmers’ fears associated with the company’s technology. Nevertheless,
cases involving the unintended presence of Monsanto’s patented traits in
plants have yet to end in a farmer’s favor.

Given the insistent nature of Monsanto’s legal pursuits, it is not sur-
prising that farmers have been sued for unknowingly possessing or selling
the company’s patented technology. A North Dakota farmer, Tom Wiley,
explained it this way: “Farmers are being sued for having GMOs on their
property that they did not buy, do not want, will not use and cannot sell.””
Until courts recognize intent as a factor in these patent infringement cases,
farmers and their lawyers face an uphill battle in cases involving the unwanted
presence of Monsanto’s patented traits in crops.
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Despite the variety of circumstances under which these lawsuits are
filed, Monsanto approaches each case with relentless force. No one can
explain the extreme imbalance of power and legal support, as well as the
unjust nature of some of the company’s claims, better than the farmers
involved.” Although we do not know the details of the out-of-court settlements
that have taken, and are still taking, place, we can look to farmers who have been
sued to determine just who is being targeted with these aggressive lawsuits. At a
time when Monsanto is touting its concern for American farmers, many of

them are busy telling a very different story—to a judge.

Biological Contamination

The most famous of all the Monsanto

patent infringement cases involves

Canadian canola farmer Percy

Schmeiser.”” Monsanto’s genetically

engineered canola was found on

Schmeiser’s land, but it is undisputed

that he neither purchased nor planted the company’s seed. For seven years
Schmeiser fought to prove that the seed arrived on his land through genetic
drift or from trucks carrying seed to grain elevators. Unfortunately, the lower
courts were not concerned as to how the seed wound up on the land, only that
Schmeiser knew he possessed Monsanto’s intellectual property and had not
paid for it.”* As Schmeiser’s attorney Terry Zakreski, explained: “Monsanto
has a problem. It’s trying to own a piece of Mother Nature that naturally
spreads itself around.”” Even the vice president for Monsanto Canada, Ray
Mowling, concurs: “[Monsanto] acknowledges that some cross-pollination
occurs, and acknowledges the awkwardness of prosecuting farmers who may
be inadvertently growing Monsanto seed through cross-pollination or via
innocent trades with patent-violating neighbors.””

The Supreme Court of Canada heard Schmeiser’s appeal of the lower
courts’ decisions on January 20, 2004, and on May 21, 2004 publicly announced
its decision. Schmeiser was found guilty of patent infringement yet not
liable to pay Monsanto any damages.”

We can assume that Schmeiser is just one of many farmers who has
been targeted for possessing a technology he neither bought nor planted.
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Biological contamination of non-genetically
engineered crops with pollen from genetically
engineered crops has become a serious prob-
lem in North America. Measures taken to pre-
vent contamination, such as buffer zones,
have proven ineffective, as the distances rec-
ommended for segregation are inadequate.
The most recent indication that genetically
engineered organisms have serious potential
for contamination comes from a study con-
ducted by the EPA that found pollen from
genetically engineered bentgrass traveled at
least 13 miles from the field in which it was
planted." Similarly, a 2003 British study found
that genetically engineered oilseed rape cross-
pollinated with non-engineered oilseed rape
more than 16 miles away. While contamina-
tion can occur in virtually any crop, the most
serious problems to date have been with corn
and canola, the two main genetically engi-
neered open-pollinated food crops cultivated
in North America.

In the eight or nine years that canola varieties
genetically engineered to be resistant to her-
bicides have been planted in Canada, they
have cross-pollinated to such an extent that
canola plants resistant to three or more herbi-
cides are not uncommon. These unwanted,
herbicide-resistant canola plants are showing
up in fields planted with other crops and are
causing a serious weed problem.

Another British study found that engineered
canola can contaminate conventional and
organic canola varieties for longer than 16 years.?
Organic farmers in Canada suffering from
contamination have filed a class action lawsuit
against Monsanto and Bayer seeking damages
for the loss of the premium price their crops
command since they can no longer guarantee
that their harvest is 100 percent pure.’

Perhaps the most salient example of genetic
contamination involves the case of StarLink, a
variety of corn never approved for human
consumption that was first commercialized in

the U.S. in 1998. By the year 2000, StarLink
had cross-pollinated to such an extent that
although only 1 percent of lowa cornfields were
sown with StarLink, harvests from half the
state's fields showed at least a trace of con-
tamination.” In the fall of 2000, the FDA was
forced to recall 300 corn products from U.S.
supermarkets due to StarLink contamination.
Despite attempts to eradicate all traces of
StarLink, it has continued to show up in U.S.
cornfields, and foreign corn markets have

been lost year after year. Recently, a group of
farmers was awarded a $110 million settlement
for the loss of foreign markets due to StarLink
contamination.’

Even Monsanto admits that pollen-flow is
inevitable. In its 2005 Technology Agreement,
Monsanto writes: “Since corn is a naturally
cross-pollinated crop, a minimal amount of
pollen movement...between neighboring fields
is well known and is a normal occurrence in
corn seed or grain production.”® Clearly,
contamination of non-genetically engineered
varieties by pollen from engineered crops is
virtually unavoidable in North America today.

1 Watrud LS., E.H. Lee, A. Fairbrother, C. Burdick, J. R.
Reichman , M. Bollman, M. Storm, G. King, P.K. Van de
Water, Evidence for landscape-level, pollen-mediated
gene flow from genetically modified creeping bentgrass
with CP4 EPSPS as a marker. Proc Natl Acad Sci U S A.
Oct 5, 2004, 101(40):14533-8

2 Squire, G., G. Begg and M. Askew, The potential for
oilseed rape feral (volunteer) weeds to cause impurities
in later oilseed rape crops, Department for
Environment, Food and Rural Affairs, (August 2003),
available at http://www.defra.gov.uk/environment/gm/
research/pdf/epg_rg0114.pdf.

3 Kanina Holmes, Canadian Organic Farmers Sue
Monsanto on GM Crops, REUTERS, (January 11, 2002).

4 Organic crop certifiers decry transgenic contamination,
CROPCHOICE, (May 1, 2002), available at http://www.

cropchoice.com/leadstryal6a.html?recid=310.

5 Paul Elias, Biotech firms pay $110 million to settle StarLink
lawsuit, ASSOCIATED PRESS, (February 7, 2003),
available at http:/ipm.osu.edu/trans/023_071.htm.

6 Monsanto Co., 2005 Technology Use Guide, at 17.
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Unwanted Volunteer Crops

Farmers who have purchased and planted

Monsanto’s seeds only to experience

grave disappointment with the product

are also at risk of a lawsuit as a result of

crop “volunteers.” Volunteer plants grow

from seed that has not been deliberately
sown; typically seeds that failed to germinate in the previous season or that
fall from a plant prior to harvest. Should volunteer plants containing
Monsanto’s patented traits show up in a field that has been converted back
to conventional varieties, farmers become potentially liable for patent
infringement. In the case of Arkansas farmer Glen Eaton, crop volunteers
may be the reason he found himself in court.

According to legal documents, a judge found that it is “undisputed
that Eaton does not know how the seeds he planted in 1999 came to test positive
for Roundup Ready tolerance” even though Monsanto asserts that Eaton
knowingly planted its technology in 1999 and 2000. There are two possible
explanations for how Monsanto’s patented traits showed up in Eaton’s fields
during the years he claims to have not planted Roundup Ready seeds: crop
volunteers, and/or mixed samples.”

Eaton claims that Roundup Ready soybeans planted in 1997 and 1998
experienced “shattering,” an event where bean pods open before they are
harvested, resulting in “devastating yield losses.” One of Eaton’s neighbors
testified that Eaton’s soybean fields did indeed experience terrible shattering,
and that he could actually “hear beans popping out.”* Eaton claims that the



shattering of his soybeans in 1997 and
1998 resulted in smaller yields, and that he
continues to suffer damage from shattering
because volunteer seeds containing Roundup
Ready seed technology have infested his
fields and carry over from year to year.”™

Another farmer in Eaton’s region
testified that he too has experienced an
infestation of volunteer plants in his fields and explained that his field
“looked like a full stand of beans” in the spring before planting. In addition,
“experts for both parties have also testified that they personally have viewed,
or been presented with evidence of, fields with substantial volunteer crops.”*

The second explanation for Eaton’s crops testing positive for Monsanto’s
technology is that his crop consultant may have mixed the samples collected
from his grain bins following the 1998 harvest. This would have resulted in
Eaton inadvertently saving Roundup Ready soybeans for replanting in 1999 and
mistakenly selling the conventional soybeans as a commodity. Eaton, believing
he was planting conventional soybeans, did not apply Roundup to his crops in
1999. Although it appears that Eaton did not intentionally violate any of
Monsanto’s patents, his lawsuit resulted in a confidential settlement in 2001.

Protection Money

North Dakota farmer Rodney Nelson has found it necessary to safeguard his
farming operation from patent infringement allegations by investing in pre-
cautionary measures. These measures include spraying a strip of Roundup
on his conventional soybeans (S4,500, not including the cost of lost beans),
testing the genetic material in his soybeans ($4,000), and hiring an engineering
firm to document positions in his fields using a Global Positioning System
($3,700). This precaution stems from a past experience with Monsanto. In
2000, the company sued the Nelson family for patent infringement based on
insubstantial evidence. Although the North Dakota State Seed Arbitration
Board found no support for Monsanto’s claims, the Nelson family was forced
to sign a confidential settlement after spending nearly $200,000 in legal

fees. In 2000 and 2001, the strip of
ONE FARMER'S COSTS FOR PROTECTION land sprayed with Roundup had

several herbicide-tolerant plants in
its 17-mile wake, proving the Nelsons

were rightfully concerned about

Roundup Ready volunteers showing

up in fields sown with conventional

soybeans.
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One of the more drastic examples of a riches to rags story as the result of
prosecution by Monsanto involves Hendrik Hartkamp, who moved to the U.S.
from Holland in 1998 after selling a dairy operation there. After arriving in
the U.S., Hartkamp purchased a ranch in Oklahoma and hired someone to
manage the agricultural operation. Unknown to him, the ranch included a
grain bin containing an undetermined amount of Roundup Ready soybean
seeds. On April 3, 2000, Hartkamp was sued by Monsanto for using its
patented technology without a license, even though his use was entirely
unwitting.® Virtually destitute after his millions were lost on defending himself
against Monsanto, Hartkamp reportedly sold his farm for much less than he
paid for it and left for Belize.

In a similar story, the Thomason family
was tied up in court for years for unknowingly
possessing Monsanto’s Bt cotton after they were
sold the seeds in a plain brown bag. The seed deal-
er neither told the Thomasons that the variety of
seed was patented nor asked to have a technology
agreement signed. The Thomasons were sued for
over a million dollars for the 4,000 acres on which they unknowingly planted
Bt cotton. The rewards paid to Monsanto profoundly misrepresent the actual
“damages” to the company. Farmers like the Thomasons who can barely
afford to defend themselves in these cases are often left with no choice but to
file for bankruptcy—even when they never intentionally planted Monsanto’s
technology.®

Although seed dealers are making an increasing effort to encourage farmers
to sign Monsanto’s technology agreement, this obligation is not always taken
seriously.” Farmers who plant Monsanto’s seeds, and have never seen or signed
a technology agreement, may not be aware of the strict provisions associated
with using patented technology. For most farmers, it is implausible to equate
the traditional practice of saving seed to a crime. Many farmers have saved
their seed out of ignorance. As one farmer explained, “I assumed that after I

paid the tech fee they were mine.”®



\

!
SAMPLE OF FOQGED‘SIGNATURE

'\ 4 \ a

MOMNES.. AT TECHMOLOG Y AGAFFRS T SEBLAFD

FRAKY shyEGRRET IO N

Tt s e Tkt o, STl i bl I 50T G Pl o NaT o m, Yoy =ozpm vpn! Ln, g mmad er ] = L=y s pmed e pnbes = hn
panhar peerao s R -anid n! 180G T BE BIET

AR Hie  OMe Ry

e vn_aBisw S o ! Ll IR e

[ P! D | :
- 1as -
(TS 2 Pt B S HO [ L bl DA F i

- ; 1 . e Teal
TEE) JHa TSy e LA gl e

-
laanlame.. Rl R AL T

' =1 o° o 1 P
AR EME L A AR 1 L L A L e e

tah ke T g i
Y L R T N N T SRS BRI, G v L A F

L LI HT

- ST B 0 11 N T DN N B DON
Aruloake | L), Pl el T "am

ol e

CROP INFOARIATION FOR THE 1488 GAUWING FEASEN

Fras werr por sl plamed e 5 1A
Tla . e+ 11 3 5T SO | R SST IS

TrTid Carep fravie., Pusressd o 1orad ol Lanrr,

SR 1 i Mol TR N B LY £ foln _J_ 1 .

ool bl L I AWARREM QDO 1 1 1 1

il
lhraw loar- i _ . ) :G:.‘Tﬁ
EANEE .__.2’- P T By Al | dybpRpEN| moastoz. Lo

farq Corm

BIGNATURE & QAtL AEGWIREG

; Py Fake Slgmpure
- Lae A -

nened etk hced gt e o e el B

TELCHHBLOGY Shit OB

Thra amgerl et L S ot en fwps pal v Ba ra e et cadene S e mat e ek mml n. melg 6 0e L B s LDaredi= T

PSR T F PSR PR ST TR e S LR LA T ERETEE LR I T TR TN TR TR T P T T L L R B PR

Y T QEE:'
—"arzazpranx FTL AT MY E;L H‘

#ﬁh ﬁﬁ

Forging farmers' signatures on
Technology Agreements is called g |
"common" by seed dealers. :; - |
Nearly one in 10 of Monsanto's

lawsuits involve such forgeries. .
Actual Signature




44

| € vaLdvHd

It was not until U.S. Marshals
arrived at Eugene Stratemeyer’s property
that he learned replanting his seeds was
anillegal practice.”” He was quoted in the

newspaper as saying, “I didn’t know about this at all... I found out I couldn’t
replant my own seeds when the marshals showed up on my land and seized my
soybeans. The first time I became aware of this was right then when I found
out about the lawsuit.”*®

At least six of the 9o lawsuits, including Stratemeyer’s, involve a forged
signature on a technology agreement, a practice documented as common among
seed dealers.” Even though at least 25 of the farmers sued by Monsanto
never signed an agreement (most of whom have never seen one), the court
does not bar Monsanto from suing them for patent infringement, only from
suing to enforce the terms of the technology agreement.*

Stratemeyer has filed a class action lawsuit against Monsanto for its
procurement and use of forged signatures on technology agreements. Based
on the output of seed dealers known to have been engaged in forging technology
agreements, it is possible that 40 percent of the agreements warehoused by
Monsanto are forgeries.”

One farmer who never saw an agreement settled with Monsanto for
upwards of S100,000. He recounted that the company told him, “We own
you—we own anybody that buys our Roundup Ready products.” This farmer
asserts that he was never told that he could not save his seed, only that he
was not allowed to sell it to others.”



These legal pursuits affect both
farmers’ families and reputations. Ray
Dawson, who also never signed an agree-
ment, commented, “They [Monsanto]
pushed me as hard as they could until
they got enough publicity. If you're looking for a bully story, I don’t know a
worse case than what I went through.” Monsanto threatened Dawson’s wife
with jail time for perjury by accusing her of lying in her deposition. “We had
to end it,” she said. She couldn’t handle the case dragging on any longer and
felt there was no other way to rid her family of Monsanto’s constant harass-
ment than to pick up a pen and write the check.”

Another farmer who never signed an agreement has become the
“black sheep” of his town. After Monsanto used local media to create and
spread a negative reputation for this farmer, acres he once rented were no
longer available to him. “We don’t want to associate with you,” is what this
farmer has been told. “I don’t anticipate what they’ll get out of this,” he
explained. “I've refinanced things the last couple years to pay [for the lawsuit].”
He has started selling farm equipment in order to defend himself in his case,
and the notion of bankruptcy is becoming increasingly real.**

The strict provisions outlined in Monsanto’s technology agreement are often
not read by the farmers 